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I. INTRODUCTION

In September 2009, the U.S. House of Representatives mulled a bill
called the Megan Meier Cyberbullying Prevention Act that would make
so-called cyberbullying a federal crime.' Named after a thirteen-yearold girl who took her own life after being the victim of an Internet hoax
in 2006,2 the bill prohibits the repetitious use of technology such as
computers, cell phones, or other digital media to bully, harass, or
intimidate another person. 3 The Act shines national attention on an issue
simultaneously stirring debate among lawmakers, judicial bodies, legal
scholars, school officials, and parents,4 perhaps because of the
overlapping and compelling interests at stake,5 including the First
1. H.R. 1966, 111th Cong. [hereinafter Megan Meier Act] (providing, in relevant part,
that "whoever transmits in interstate or foreign commerce any communication, with the intent to
coerce, intimidate, harass, or cause substantial emotional distress to a person, using electronic
means to support severe, repeated, and hostile behavior, shall be fined under this title or
imprisoned not more than two years, or both"). The bill has not been passed. See Larry
Margasak, House Members Seek Ways to Stop Internet Bullying, Assoc. PRESS ONLINE, Sept.
30, 2009.
2. As perhaps the most notorious incident of cyberbullying, Lori Drew, 49, posed as a
teenage boy on MySpace to woo and then reject 13-year-old Megan Meier, who later committed
suicide. See, e.g., Joel Currier, Teen 's Turmoil Started Online, ST. Louis PoST-DISPATCH (MO.),
Nov. 23, 2007, at Cl (describing the events that took place that led to Megan Meier's death).
3. See Sean Rose, Federal Cyber Bully Bill Gets New Life But Opponents to Measure
Named for Megan Meier Cite First Amendment Concerns, ST. Louis POST-DISPATCH (MO.),
May 5, 2009, at Al (tracing the bill's history through the House of Representatives and
describing arguments presented on both sides of the bill).
4. Id. Anna Scott, Anti-Bully Bill Would Give Power to Schools; Teachers Could Punish
Students Who Criticize Classmates Via Cell Phones and Computers, SARASOTA HERALD-TRIB.,
Apr. 28, 2006, at Al.
5. On one side, these interests are protecting a student's right to an education in a nonhostile environment and preventing undue harm to students. This idea has been recognized by
several legal scholars, including Shannon L. Doering, who wrote:
By recognizing the limitless reach of the Internet and allowing school
authorities broad discretion in disciplining students for off-campus websites
and cyberbullying that disrupts the school environment or has a reasonable
probability of doing so, courts would simultaneously be protecting students and
teachers from undue harassment and allowing schools to resume their roles as
those who must effectuate what is best for the school environment.
Shannon L. Doering, Tinkering with School Discipline in the Name of the First Amendment:
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Amendment6 freedom of speech.
Cyberbullying, or the "willful and repeated use of cell phones,
computers, and other electronic communication devices to harass and
threaten others," 8 is a commonly echoed catch phrase in today's public
Expelling a Teacher's Ability to Proactively Quell Disruptions Caused by Cyberbullies at the
Schoolhouse, 87 NEB. L. REV. 630, 673 (2009); see also Darby Dickerson, Cyberbullies on
Campus, 37 U. TOL. L. REV. 51 (2005). Many student authors have likewise posited similar
arguments. See, e.g., Todd D. Erb, Comment, A Case for Strengthening School District
Jurisdiction to Punish Off-Campus Incidents of Cyberbullying, 40 ARIZ. ST. L.J. 257 (2009);
Shira Auerbach, Note, Screening Out Cyberbullying; Remedies for Victims On the Internet
Playground,30 CARDozo L. REv. 1641 (2009); Stacy M. Chaffin, Note & Comment, The New
PlaygroundBullies of Cyberspace: Online Peer Sexual Harassment, 51 How. L.J. 773 (2008).
On the other side, these interests include prohibiting unnecessary restriction of free speech,
especially when minors are off-campus and therefore are simply citizens rather than students,
and allowing for maximum growth of the technological environment. According to Boston
College of Law Professor Mary-Rose Papandrea, "allowing schools to invoke their educational
missions as a basis for restricting their students' speech wherever it occurs would permit schools
to exercise unbridled censorship authority over youth expression. Nothing about the special
characteristics of the school environment warrants such broad and unchecked power." MaryRose Papandrea, Student Speech Rights in the DigitalAge, 60 FLA. L. REv. 1027, 1089 (2008).
Several other legal scholars have agreed with this perspective. See, e.g., Clay Calvert, OffCampus Speech, On-Campus Punishment: Censorshipof the EmergingInternet Underground,7
B.U. J. Sci. & TECH. L. 243 (2001); Brannon P. Denning & Molly C. Taylor, Morse v. Frederick
and the Regulation of Student Cyberspeech, 35 HASTINGS CONST. L.Q. 835 (2008); A. Michael
Froomkin, Building the Bottom Up from the Top Down, 5 J.L. & POL'Y FOR INFO. Soc'Y 141
(2009); Douglas A. Laycock, Speech and the Public Schools After Morse v. Frederick: HighValue Speech and the Basic Educational Mission of a Public School: Some Preliminary
Thoughts, 12 LEwis & CLARK L. REv. 111, 125 (2008); Robert D. Richards & Clay Calvert,
Columbine Fallout: The Long-term Effects on Free Expression Take Hold on Public School, 83
B.U. L. REv. 1089, 1109-10 (2003). This is also a popular topic for student authors. See, e.g.,
Sarah Jameson, Note, Cyberharassment:Striking a Balance Between Free Speech and Privacy,
17 COMMLAW CONSPECTUS 231 (2007); Emily K. Kerkhof, Note, Myspace, Yourspace,
Ourspace: Student Cyberspeech,Bullying, and Their Impact on School Discipline,2009 U. ILL.
L. REv. 1623 (2009); Sandy S. Li, Note & Comment, The Need for a New, Uniform Standard
The Continued Threat to Internet-RelatedStudent Speech, 26 Lov. L.A. ENT. L. REv. 65 (2005);
Christopher E. Roberts, Is MySpace Their Space?: ProtectingStudent Cyberspeech in a PostMorse v. Frederick World, 76 UMKC L. REv. 1177 (2008); Rita J. Verga, PolicingTheir Space:
The First Amendment Parameters of School Discipline of Student Cyberspeech, 23 SANTA
CLARA COMPUTER & HIGH TECH. L.J. 727 (2007).

6. The First Amendment to the U.S. Constitution provides, in pertinent part, that
"Congress shall make no law .. . abridging the freedom of speech, or of the press." U.S. CONST.
amend. I. The Free Speech and Free Press Clauses were incorporated more than eight decades
ago through the Fourteenth Amendment Due Process Clause to apply to state and local
government entities and officials. See Gitlow v. New York, 268 U.S. 652, 666 (1925).
7. See Megan Meier Act, supra note 1. While some argue that such legislation is needed
to punish and deter the "online victimization" of children ages two to seventeen, others have
criticized the Act, arguing that it significantly undermines free expression. Rose, supra note 3
("[S]ome legal analysts say despite its good intentions, Sanchez's bill is so broad that it violates
the First Amendment").
8. Because no specific legal definition of cyberbullying currently exists, a review of the
most prominent Web sites on cyberbullying provides the most on-point definitions of
cyberbullying. See, e.g., National Conference of State Legislatures, Cyberbullying Legislation,
http://www.ncsl.org/default.aspx?tabid=12903 (last visited Apr. 10, 2010) [hereinafter
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school environment.9 Even as recently as March 2010, the news of the
death of Phoebe Prince, a fifteen-year-old girl who took her own life
after becoming the subject of her peers' endless taunting, appeared in
newspapers across the nation.' 0 While news reports indicate that most of
the bullying did not take place at school, the incident put pressure on the
Massachusetts state legislature to enact an anti-cyberbullying law" that
prohibits "cyberbullying," or the use of e-mails, text messages, Internet
postings and other electronic means, to create a hostile school
environment. 1 2
Although cyberbullying is often compared to schoolyard bullying, a
key component that differentiates cyberbullying from traditional
schoolyard bullying is the use of technology, computers, cell phones or
other digital devices that are fixtures of today's youth culture 3 to bully
another person.14 While schools are permitted to regulate on-campus
student speech that contradicts the school's educational goals,'s the
seemingly ubiquitous access to technological devices makes it
increasingly difficult to determine where on-campus speech ends and
Cyberbullying Legislation] (defining "cyberbullying" as used in the text).
9. See, e.g., Marc Freeman, Palm Beach Schools on the Lookout for Cyberbully Attacks,

S. FLA. SUN-SENTINEL, Jan. 23, 2009; Manon L. Miribelli, Agawam School Counselors Alert

Parents to Cyberbullying, REPUBLICAN (Mass.), Feb. 4, 2009, at MWP9; Michaela Saunders,
Schools Face Off With Cyberbullies: ParentPointers, OMAHA WORLD-HERALD (Neb.), Apr. 27,
2008, at IB. This Note, however, focuses on public schools because they are considered
government entities and thus the students who attend them possess First Amendment rights, in
contrast to students who attend private schools.
10. Eric Eckholm & Katie Zezima, 9 Teenagers Are ChargedAfter Suicide of Classmate,
N.Y. TIMES, Mar., 30, 2010, at A14; Laura Crimaldi et al., Nine Students Chargedin Death, B.
HERALD, Mar. 30, 2010. Nine teenagers have since been charged in the case with a mix of
felonies including harassment, violation of civil rights with bodily injury and disturbing a school
assembly. Id.
11. Eckholm & Zezima, supra note 10.
12. Daniel Abel, Bullying Bill Ok'd in House, 148 to 0, BoSTON GLOBE, Mar. 19, 2010.
13.

Amanda Lenhart, Teens and Social Media, PEW INTERNET & AM. LIFE PROJECT 2

(2007) ("[S]ome 93% of teens use the Internet, and more of them than ever are treating it as a
http://www.pewinternet.org/~/media//Files/Reports/
interaction"),
social
for
venue
2007/PIP TeensSocialMedia Final.pdf.pdf (last visited Apr. 10, 2010); see also Amanda
Lenhart, Teens and Mobile Phones Over the Past Five Years: Pew Internet Looks Back, PEW
12-17,
INTERNET & AM. LIFE PROJECT 1 (2009) (stating that 71% of teenagers surveyed,2 ages
2
9

own a cell phone in 2008), http://www.pewinternet.org/-/media//Files/Reports/ 00 /PIP% 0
Teens%20and%2OMobile%20Phones%2OData%2OMemo.pdf (last visited Apr. 10, 2010).
14. National Conference of State Legislators, School Bullying: Overview, http://www.
ncsl.org/default.aspx?tabid=12952 (last visited Sept. 15, 2010). The website states that
"cyberbullying differs from more traditional forms of bullying in that it can occur at any time,
its messages and images can be distributed instantaneously to a wide audience, and perpetrators
can remain anonymous, often making them difficult to trace."
15. See Evans v. Bayer, 684 F. Supp. 2d 1365 (S.D. Fla. 2010) (holding that school
districts may discipline off-campus speech only where such speech "raises on-campus
concerns"). In this case, the student's suspension for creation of a Facebook Group criticizing a
teacher was a First Amendment violation even though there was no reasonable risk of a
substantial disruption in the school.
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off-campus speech begins.' A conflict occurs when state legislatures
and school districts adopt anti-cyberbullying policies that pose a threat
to free speech." The question thus arises: What are the First
Amendment-based speech concerns raised by anti-cyberbullying
statutes adopted by public schools?
In the void of Supreme Court precedent and federal legislation on
the matter,
twenty-three states have enacted laws that prohibit
cyberbullying behavior within their jurisdictional boundaries.' 9
Significantly, for the purpose of this Note, these states have made
cyberbullying a matter of school district policy, by requiring public
schools to develop and implement specific policies and procedures for
dealing with cyberbullying when it interferes with the school
environment.2 0
Analyzing the ways in which the fifty state legislatures have
addressed cyberbullying has already been the subject of further research
and is beyond the scope of this Note.21 Rather, this Note focuses
16. See Nancy Willard, Cyberbullying Legislation and School Policies: Where are the
Boundaries of the "Schoolhouse Gate" in a New Virtual World?, Center for Safe and
Responsible Use of the Internet, Mar. 2007, http://www.cyberbully.org/cyberbully/docs/
cblegislation.pdf (last visited Nov. 25, 2010) ("[B]ecause the original harm is being inflicted
off-campus, responding to harmful speech necessarily raises questions about the ability and
responsibility of school officials to address this concern as well as issues related to the free
speech rights of students."). See also Justin P. Markey, Enough Tinkering with Student's Rights:
The Need for an Enhanced FirstAmendment Standardto Protect Off-Campus Student Internet
Speech, 36 CAP. U. L. REv. 129, 149 (2007) (arguing that "using a realistic view of the term,
student Internet speech is never truly "'off-campus"').
17. Rose, supra note 3, at Al; Steven Kotler, Cyberbullying Bill Could Ensnare Free
Speech, FoxNEWS, Mar. 14, 2009 (concluding that even if the bill passed Congress, it is
unlikely to hold up in court).
18. See Megan Meier Act, supra note 1.
19. National Coalition Against Censorship (NCAC), Cyberbullying: Statutes and
Policies, http://www.ncac.org/List-of-Cyberbullying-Statutes-and-Policies (last visited Dec. 27,
2010) (listing the states with anti-cyberbullying laws mandate schools or school boards to adopt
cyberbullying policies as: Arkansas, California, Delaware, Florida, Illinois, Iowa, Kansas,
Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, New Jersey,
North Carolina, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Washington,
and Wyoming).
20. Kathleen Fitzgerald, Bills to Curb Cyberbullying Raise Free Speech Concerns,
Student Press L. Ctr., Feb. 4, 2008, http://www.splc.org/ newsflash.asp?id=1679 (last visited
Apr. 10, 2010) [hereinafter Bills]; As Bullies go Online, Schools Start CrackingDown, CAPITAL
(MCCLATCHLY-TRIBUNE), Dec. 24, 2007, at B5, available at http://findarticles.com/p/newsarticles/capitallmi_8049/is_20071224/bullies-online-schools-start-cracking/ai n46397245/ (reporting that "states from Rhode Island to Arkansas to Oregon have proposed legislation that
would make cyberbullying between students subject to expulsion or prosecution-whether
committed at school, at home or via cell phone text message").
21. See State Legislation, supra note 8; Hinduja & Patchin, supra note 20; Colleen
Barnett, Note, Cyberbullying: A New Frontierand a New Standarda Survey of and Proposed
Changes to State Cyberbullying Statutes, 27 QUINNIPIAc L. REv. 579 (2009); Darryn Cathryn
Beckstrom, State Legislation MandatingSchool Cyberbullying Policies and the Potential Threat
to Students; FreeSpeech Rights, 33 VT. L. REv. 283 (2008).
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specifically on Florida to provide an in-depth analysis of how school
districts within the state have adopted Florida's anti-cyberbullying law.
Thus, the three timely research questions are:
How have Florida school districts implemented anti-cyberbullying
policies?22
What are the typical free-speech problems associated with anticyberbullyingpolicies adoptedby Floridaschool districts?23
Would the anti-cyberbullying policies adopted by Florida school
districtspass constitutional muster if they were challenged in court on
the FirstAmendment?24
II. COMPARING AND CONTRASTING THE SCHOOL DISTRICTS'
CYBERBULLYING POLICY PROVISIONS
There are sixty-seven school districts in the state of Florida. 25 The
boundaries of the school districts correspond with those of Florida's
sixty-seven counties.26 Rather than include discussion of all of the
school districts that comprise the state of Florida, this Note surveys only
ten school districts to provide an in-depth analysis of those school
districts' anti-cyberbullying policies. 27 The author selected one "large"
and one "small" school district from each of five regions. 28 These
regions conform to the boundaries set forth by Florida's five district
courts of appeal 29 and ensure geographic dispersment of the districts
throughout the state. The districts with the largest and smallest
22. See infra text accompanying notes 25-68.
23. See infra text accompanying notes 69-114.
24. See infra text accompanying notes 115-127.
25. Florida counties, Sunshine Review, http://sunshinereview.org/index.php/Florida
counties (last visited Nov. 25, 2010).
26. See generally Florida Department of Education, Public Schools/Districts,http://www.
fldoe.org/Schools/schoolmap/flash/schoolmaptext.asp (last visited Dec. 27, 2010) (listing the
public school districts); FLA. CONST. art. IX, § 4, available at http://www.flsenate.gov/Statutes/
index.cfm?mode=constitution&submenu=3&tab-statutes&CFID=219529754&CFTOKEN=281
94345#A9SO4 (last visited Dec. 27, 2010) (stating that "[e]ach county shall constitute a school
district").
27. Jeffrey Johnston Stand Up for All Students Act, FLA. STAT. § 1006.147 (2008),
available at http://www.flsenate.gov/statutes/index.cfm?mode=View/20Statutes&SubMenu=
(last
1&Appmode=DisplayStatute&SearchString-bullying&URL=CH 1006/Sec 147.HTM
visited Dec. 27, 2010).
28. The size of the district was determined by population estimates, reported by Florida
Legislature Office of Economic and Demographic Research as of April 2009.
29. See Florida District Courts, Florida Courts, available at http://www.flcourts.org/
courts/dca/dca.shtml (last visited Apr. 10, 2010).
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population estimates from each of the five regions, based on the April
2010 survey from the Florida Legislature Ofikie of Economic and
Demographic Research (EDR), were included in the analysis. 30 The five
"large" districts are: Miami-Dade, Orange, Hillsborough, Broward, and
Escambia. 3 1 The five "small" districts are: Monroe, Okeechobee,
Putnam, Glades, and Lafayette.32 The next section details Florida's anticyberbullying law, the "Jeffrey Johnston Stand Up For All Students
Act."
A. Florida'sAnti-CyberbullyingLaw
The "Jeffrey Johnston Stand Up for All Students" Act, commonly
known as "Jeff s Law," 33 requires public schools in Florida to "adopt
policies to discourage bullying in person and online or risk losing state
funding." 34 As part of the requirements, Florida public K-12 educational
institutions must create and adopt specific policies and procedures to
address bullying and harassment within the school district.35 For
instance, the law provides that the school district must adopt a policy
"prohibiting bullying and harassment of any student or employee of a
public K-12 educational institution," and that each policy must be "in
substantial conformity with the Department of Education's model
policy." The law also states that the school district should "involve
students, parents, teachers, administrators, school staff, school
volunteers, community representations, and local law enforcement
agencies in the process of adopting the policy," and that the policy
"must be implemented in a manner that is ongoing throughout the
school year and integrated with a school's curriculum, a school's
discipline policies, and other violence prevention efforts. 36 The law
defines bullying, specifically, as "systematically and chronically
inflicting physical hurt or psychological distress on one or more
30. Florida Legislature Office of Economic and Demographic Research, Florida
Population Estimates for Counties and Municipalities, Apr. 2009, available at
http://edr.state.fl.us/population/population_1aprilO9.pdf(last visited Apr. 10, 2010).
3 1. Id.
32. Id.
33. Melanie Ciarrone, Broad Coalition Talks Cyberbullying on Hill, WASH. EXAMINER,
Oct. 14, 2009, http://dev.www.washingtonexaminer.comlocal/Broad-coalition-talks-cyberbully
ing-on-Hill-8381360-64160742.html (last visited Dec. 27, 2010).
34. Id.
35. Jeffrey Johnston Stand Up For All Students Act, FLA. STAT. § 1006.147 (2009). It
furthers defines bullying as "unwanted and repeated written, verbal, or physical behavior,
including any threatening, insulting, or dehumanizing gesture, by a student or adult, that is
severe or pervasive enough to create an intimidating, hostile, or offensive education
environment; cause discomfort or humiliation; or unreasonably interfere with the individual's
school performance or participation." § 1006.147.
36. FLA. STAT. § 1006.147.
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students or employees." 37 It also defines harassment 38 as "any
threatening, insulting, or dehumanizing gesture, use of technology,
computer software, or written, verbal or physical conduct directed
against a student or school employee that:
1. places a student or school employee in reasonable fear of
harm to his or her person or damage to his or her property;
2. has the effect of substantially interfering with a student's
educational performance, or employee's work performance,
or either's opportunities, or benefits;
3. has the effect of substantially negatively impacting a
student's or employee's emotional or mental well-being; or,
4. has the effect of substantially disrupting the orderly operation
of a school.39
The law required each public K-12 educational institution to have
adopted a policy by December 1, 2008.40 Thus, each school district
41
policy should be available for review.
37. Id. It further defines bullying as "unwanted and repeated written, verbal, or physical
behavior, including any threatening, insulting, or dehumanizing gesture, by a student or adult,
that is severe or pervasive enough to create an intimidating, hostile, or offensive educational
environment; cause discomfort or humiliation; or unreasonably interfere with the individual's
school performance or participation." Id.
38. Id.
39. Id.
40. Id.
41. Each of the ten school district policies was accessed several times during a period
from December 2009 to March 2010 and again in November 2010. They are: Broward County
Public Schools Anti-Bullying Policy, available at http://www.browardschools.com/schools/
bullying.htm (last visited Apr. 10, 2010) [hereinafter Broward]; Escambia County Public
http://
available at
and
Harassment,
Bullying
Against
Policy
Schools
www.escambia.kl2.fl.us/board/boardrules/Chapter 7.htm#718 (last visited Apr. 10, 2010)
[hereinafter Escambia]; Glades County School District Policy Against Bullying and
Harassment, available at http://www.glades-schools.org/files/BullyingPolicy.pdf (last visited
Apr. 10, 2010) [hereinafter Glades]; Hillsborough County Schools Policy Against Bullying and
Harassment, available at http://www.sdhc.kl2.fl.us/notices/Anti-Bully.pdf (last visited Apr. 10,
2010) [hereinafter Hillsborough]; Lafayette County Schools Bullying and Harassment Policy,
http://www.lafayette.kl2. fl.us/School%20Board%20Policies.pdf (last visited Apr. 10, 2010)
[hereinafter Lafayette] (on file with journal); Miami-Dade County Public Schools Policy
Against Bullying and Harassment, available at http://mhcms.dadeschools.net/pdfs/MDCPS_
bullying-harassjpolicy.pdf (last visited Apr. 10, 2010) [hereinafter Miami-Dade]; Monroe
County Public School Anti-Bullying Policy, available at http://www.neola.com/monroe-fl/ (last
visited Apr. 10, 2010) [hereinafter Monroe]; Okeechobee County Schools Bullying and
Harassment Policy, available at http://ocsb.okee.kl2.fl.us/board.nsf/be38f07bbe5d6l7385256a
04004a98b6/3c482c 07fca94cd78525750c0071 a4d8?OpenDocument (last visited Apr. 10, 2010)
[hereinafter Okeechobee]; Orange County Public Schools Anti-Bullying Policy, available at
https://www.ocps.net/sb/Superintendent%20Documents/ADD%2Anti%2Bullying/20Policy
%2011 _17_08.pdf (last visited Apr. 10, 2010) [hereinafter Orange]; Putnam County School
District Bullying and Harassment Policy, available at http://www.putnamschools.org/board/
board_polic y/Policy/20Chapte&/205.00/Policy/205.101.pdf (last visited Apr. 10, 2010)
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B. Comparingthe Public School DistrictAnti-Cyberbullying Policies
While most of these provisions emulate Florida's anti-cyberbullying
law, the implementation of the provisions may vary slightly from
district to district. These provisions include the:
adoption of a mission statement;
prohibition of bullying and harassment behavior;
requirements for publicizing the policy;
notice of the consequences for committing an act of bullying and
harassment through the use of computer software or electronic
devices;
inclusion of location-centric restrictions on speech;
requirement that certain parties be involved in the development
of the policy;
description of the type of behavior expected from each student;
adoption of procedures reporting, investigation, and responding
to acts of bullying and harassment;
referral of victims and perpetrators of bullying for counseling;
notification of the consequences for such behavior;
integration of the policy with curriculum, discipline policies, and
violence prevention efforts.
1. Mission Statement
All of the school district anti-cyberbullying policies except for
Escambia include a statement clarifying the school district's mission in
adopting the policy. For example, Miami-Dade's policy states that the
district is "committed to providing a safe learning environment for all
students," and that it is also the policy of the district to provide "an
educational setting that is safe, secure and free from harassment and
bullying of any kind."4 2 Similarly, Orange County public school
district's policy states: "The school board of Orange County, Florida, is
committed to protecting its students, employees, and applicants for
admission from bullying, harassment, or discrimination for any reason
and of any type. The school board believes that all students and
employees are entitled to a safe, equitable, and harassment-free school
experience.'A3
[hereinafter Putnam]. The only one of the ten policies that was not available was Lafayette
County. The author of this Note was able to retrieve the policy by having the Webmaster of the
school districts' website send a PDF of the policy through e-mail directly. A copy of the
Lafayette school district policy is now on file with the journal.
42. Miami-Dade, supra note 41.
43. Orange, supra note 41.
-
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2. Prohibition of Bullying and Harassing Behavior
As required by Florida's legislative enactment, all ten of the school
district policies prohibit bullying and harassing behavior and define
such behavior within the policy. For instance, Putnam's policy states
that, "[i]t is the policy of the Putnam County School District that all of
its students and school employees have an educational setting that is
safe, secure, and free from harassment and bullying of any kind. The
District will not tolerate bullying and harassment of any type.A5 A
survey of the ten school district policies also reveals that the definitions
of harassing and bullying behavior that the school districts use conforms
very closely to that provided by the Florida Department of Education's
model policy definitions.4 6
3. Requirements for Publicizing the Policy
As required by Jeff s law, all school districts must provide
instruction for publicizing each school district's respective law within
the school district. The provisions as adopted by the different school
districts, however, require different methods for doing so. For instance,
while Monroe's policy states that "reminders of the policy and bullying
prevention messages will be displayed, as appropriate, at each school
and at District facilities;A 7 the Glades school district policy specifies
that these reminders should include, specifically, posters and signs. 48 On
the other hand, Hillsborough's policy does not include any such
requirement, stating only that notice shall be provided at the beginning
of each school year through "reasonable means."' 9
4. Notice of Consequences for Committing Act of
Bullying or Harassment
Notice is an important element to creating a policy that will
withstand constitutional challenges.5 0 As a criteria, the doctrine of void
for vagueness states that for a law not to be vague in a way that it is
constitutionally infirm, it must "give adequate warning of what
44. See Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supranote 41; Okeechobee, supra note 41; Orange, supra note 41; Putnam, supra note 41.
45. Putnam, supra note 41.
46. See supra notes 37-39 and accompanying text.
47. Monroe, supranote 41.
48. Glades, supra note 41.
49. Hillsborough, supra note 41. This includes appropriate references in the code of
student conduct and employee handbooks. Id.
50. See infra note 51 and accompanying text.
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activities it proscribes" and "set out 'explicit standards' for those who
must apply it."51 While all of the school districts require that notice be
given to students, staff, and faculty members of the consequences of
committing an act of bullying or harassment, Broward's policy excels
by providing a discipline matrix that clearly spells out the resulting
punishment for a student's inappropriate behavior.52 The matrix also
distinguishes between elementary and secondary school students in the
establishment of appropriate punishments.
5. Time-Place-Manner Restrictions
All ten of the policies prohibit bullying or harassment of any student
or school employee:
1. During any education program or activity conducted by a public
K-12 educational institution;
2. During any school-related or school-sponsored program or
activity;
3. On a school bus of a public K-12 educational institution; or
4. Through the use of data or computer software that is accessed
through a computer, computer system, or computer network of a public
K-12 education institution. 54
All ten of the anti-cyberbullying policies also include that "the
physical location or time of access of a computer-related incident
cannot be raised as a defense in any disciplinary action."ss

51. Broadrick v. Oklahoma, 413 U.S. 608 (1973) (establishing the overbreadth doctrine).
Additionally, it must prevent "arbitrary and discriminatory enforcement." Smith v. Goguen, 415
U.S. 566, 573 (1974).
52. Broward County Public Schools Administrative Discipline Matrix, available at
http://www.browardschools.con/schools/disciplinematrix.htm (last visited Apr. 12, 2010).
This matrix also distinguishes between elementary and secondary schools in establishment of
the punishments.
53. See Broward County Public Schools Administrative Discipline Matrix Secondary,
available at http://www.browardschools.com/schools/pdf/secondarymatrix.pdf (last visited
Apr. 12, 2010); Broward County Public Schools Administrative Discipline Matrix, Elementary
Schools, availableat http://www.browardschools.com/ schools/pdflelem matrix.pdf (last visited
Apr. 12, 2010).
54. See Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41; Okeechobee, supra note 41; Orange, supra note 41; Putnam, supra note 41.
55. See Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41; Okeechobee, supra note 41; Orange, supra note 41; Putnam, supra note 41.
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6. Use of Terminology
One of the greatest provisions on which the policies differ is the use
of terminology, especially when referring to technologically-related
devices and activities. For instance, all ten of the policies include
cyberstalking, or the "act of threatening, harassing, or annoying
someone through multiple e-mail messages, as through the Internet,
especially with the intent of placing the recipient in fear that an illegal
act or an injury will be inflicted on the recipient or a member of the
recipient's family or household,",56 in policy language, while onl7 five
of the districts' policies specifically reference "cyberbullying."s Four
of the districts-Miami-Dade, Broward, Hillsborough, and Monroespecifically define cyberbullying and prohibit such behavior. Broward,
Hillsborough, and Monroe list certain devices from being used for
cyberbullying and thus define cyberbullying as: "electronically
transmitted acts (i.e., internet, e-mail, cellular telephone, personal
digital assistance (PDA), or wireless hand-held device) directed toward
a student(s) or staff member(s) that causes mental or physical harm or is
sufficiently severe, persistent, or pervasive that it creates an
intimidating, threatening, or abusive educational environment." 59
Miami-Dade is the only policy that varies slightly in naming the specific
devices and thus defines cyberbullying as: "the willful and repeated
harassment and intimidation of an individual through the use of
electronic mail or electronic communication with the intent to coerce
intimidate, harass, or cause substantial emotional distress to a person."66
Orange's policy is the only policy that includes the term
"cyberbullying" within policy language, but it does not provide a
specific definition separate from the other terms defined.6 ' Only two of
the districts, Broward and Miami-Dade, include "cyberbullying" as an
example of restricted behavior, in addition to the other provisions
addressing cyberbullying.62

56. BLACK'S LAW DICTIONARY (9th ed. 2009).
57. Broward, supra note 41; Hillsborough, supra note 41; Miami-Dade, supra note 41;
Monroe, supra note 41; Orange, supra note 41.
58. See Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41; Okeechobee, supra note 41; Orange, supra note 41; Putnam, supra note 41.
59. See Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41; Okeechobee, supra note 41; Orange, supra note 41; Putnam, supranote 41.
60. Miami-Dade, supra note 41.
61. Orange, supra note 41.
62. Broward, supra note 41; Miami-Dade, supranote 41.
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7. Addition of an Anti-Discrimination Clause
Beyond listing "sexual, religious or racial harassment" as types of
prohibited bullying behavior, several school districts, including Orange,
Broward, and Monroe, have adopted separate and additional antiharassment clauses that prohibit:
unwanted harm towards a student or employee in regard to their
real or perceived: sex, race, color, religion, national origin, age,
disability (physical, mental, or educational), marital status, socioeconomic background, ancestry, ethnicity, gender, gender
identity or expression, linguistic preference, 6political beliefs,
sexual orientation, or social/family background.
Miami-Dade's policy varies slightly from the other districts' policies
in that it specifies that its policy "does not replace the District's current
policy prohibiting harassment on the basis of race, sex, national origin,
and disability."64
8. Constitutional Safeguard
Broward's and Monroe's policy includes a constitutional safeguard,
specifying that "this policy does not imply to prohibit expressive
activity protected by the First Amendment of the U.S. Constitution or
Article I, Section 4 of the Florida Constitution." 65
9. Severability Clause
Only Broward's anti-cyberbullying policy includes that "if a
provision of this policy is or becomes illegal, invalid or unenforceable
in any jurisdiction that shall not affect the validity or enforceability in
that jurisdiction of any other provision of this policy." 66
10. Cited Authority
Seven of the ten policies cite Florida Statute Section 1006.147 as
authority.67 Three of the districts-Miami-Dade, Broward, and
63. Orange, supra note 41.
64. Miami-Dade, supra note 41.
65. Monroe, supra note 41.
66. Broward, supra note 41.
67. These include Miami-Dade, Broward, Orange, Monroe, Putnam, Glades, and
Okeechobee. See Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supranote 41; Okeechobee, supra note 41; Orange, supranote 41; Putnam, supranote 41.
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Monroe-specify that the policy has been adopted in substantial
conformity with FLDOE's model policy.6 8
Although the policies have all been adopted in fulfillment of the
Florida "Jeffrey Johnston Stand Up For All Students Act" and were
guided by the model policy as drafted by the Florida Department of
Education, there are still many ways in which they are different. These
differences have potential implications for whether the policy would
hold muster if challenged in court.
III. FREE SPEECH CONCERNS OF FLORIDA PUBLIC SCHOOL DISTRICT
ANTI-CYBERBULLYING POLICIES

A. Applying the Quartetof Supreme Court Student Speech Opinions
The Tinker-Fraser-Hazelwood-Morsequartet provides a wealth of
authority for addressing when a school district may censor speech
taking place inside "the schoolhouse gate."69 In analyzing the anticyberbullying policies, however, there are only certain Supreme Court
student speech precedents that apply. 70 Although Tinker and Fraser
may apply in limited circumstances, this Note argues that allowing the
quartet of student speech precedents to extend beyond their initial
holdings and factual scenarios to apply to cyberspeech is analogous to
eliminating the essential element that gave rise to the Supreme Court's
reasonable restriction on student speech. 7 ' For instance, because
Hazelwood 72 and Morse73 dealt specifically with curricular and drug68. See Glades, supra note 41; Monroe, supra note 41; Putnam, supra note 41.
69. Tinker v. Des Moines Cmty. Sch. Dist., 393 U.S. 503, 506 (1969) (involving the
suspension of three children for wearing black armbands to school in protest of the Vietnam
War); Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 677, 679 (1986) (involving the
suspension of Matthew Fraser, a student in Bethel High School, for delivering a speech
nominating a fellow student for elective office in front of an assembly of about 600 high school
students called an "elaborate, graphic, and explicit sexual metaphor" to promote the candidacy
of his friend); Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 263-64 (1988) (involving the
prohibition of several articles from being published in the school-sponsored newspaper because
the school did not want to associate itself with the material discussed in those articles); Morse v.
Frederick, 551 U.S. 393 (2007) (involving the suspension of Joseph Frederick for objecting to
take down a banner that was interpreted as promoting illegal drug use at a school-sanctioned
event).
70. See infra text accompanying notes 71-76 (discussing those precedents).
71. Kerkhof, supra note 5, at 1633.
72. Hazelwood, 484 U.S. at 276. See, e.g., Frank LoMonte, Shrinking Tinker, Students
are "Persons" Under Our Constitution-Except When They Aren't, AM. U.L. REV., at 1336-37
(stating that allowing for such a broad reading would "leave the decision of whether to punish
the student for speech which goes beyond the usual school carve outs up to school authorities");
Kerkhof, supra note 5, at 1644 (stating that "the 'legitimate pedagogical concerns' that
constituted an essential element in Hazelwood arguably do not extend to activities not directly
related to a school's curricular objectives").
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referenced speech, respectively, these precedents do not apply. 74
Similarly, school policies that attempt to regulate speech that do not rise
to the level, under Tinker, of a substantial and material disruption of the
educational atmosphere or interference with the rights of other students,
pose significant constitutional problems for the school district.75 Finally,
school officials who attempt to regulate speech only deemed offensive,
regardless of location or context, go beyond Fraser'sprecedent and thus
are not applicable. 76
To adapt to the changing technological environment, many schools
are implementing technology or Internet-based policies that prohibit
students from using school resources for non-educational purposes. 77
These policies allow school officials to reasonably discipline students
73. Clay Calvert, Misuse and Abuse of Morse v. Frederick by Lower Courts: Stretching
the High Court'sRuling Too Far to Censor Student Expression, 32 SEATrLE U. L. REv. 1, 8-9
(2008) (arguing that the Morse decision "must be confined narrowly to its unique facts lest
schools become places where concerns about the harms and dangers of speech silence
expression unnecessarily, rendering student speech sterile and dull, especially when it otherwise
references violence has the potential to offend others"). Indeed even Justice Alito's concurring
opinion in Morse is significant because he points out that the Court's decision does not permit
public school officials to censor any student speech that interferes with the school's
"educational mission"). Morse, 551 U.S. at 423 (Alito, J., concurring).
74. See supra text accompanying notes 70-71.
75. Morse, 551 U.S. at 423. Courts and scholars alike have held that a student's nonthreatening, non-disruptive speech that takes place away from school grounds is entitled to First
Amendment protection. Although the U.S. Supreme Court has ruled in Porter v. Ascension
ParishSch. Bd, that off-campus speech is entitled to more First Amendment protection, most
lower courts have applied the Tinker standard, analogizing incidents to cases involving
"underground newspapers." See Porter,393 F.3d 608, 613 (5th Cir. 2004); See, e.g., Beussink v.
Woodland R-IV Sch. Dist., 30 F. Supp. 2d 1175 (E.D. Mo. 1998) (using the Tinker standard for
on-campus speech when students and teachers access the website on school computers, but
ruling that the website did not cause a substantial disturbance). "The schools that have punished
off-campus student Intemet speech have justified such punishment by attempting to link the offcampus speech to some type of on-campus event or disruption." Bryan Starrett, Tinker's
FacebookProfile: A New Test for ProtectingStudent Cyber Speech, 4 VA. J.L. & TECH. 212,
223 (2009). This link, or sufficient nexus, has been established in cases where a student
accessed a website on school property during class and in cases where the website content was
aimed specifically at the school and carried by students onto campus. In such a circumstance,
Professors Denning and Taylor contend that a "heightened" Tinker test, under which the school
would be required to meet a higher burden of proof, should be met before the student could be
punished for his or her online speech. Denning & Taylor, supra note 5, at 143.
76. Justice Brennan's concurring opinion in Fraser indicates that the Court intended
Fraserto apply solely to on-campus speech. As he saw it, "Fraserdoes not suggest that the
student's speech would be grounds for punishment if it was given outside the school setting."
Fraser, 478 U.S. 675 (1986) (Brennan, J., concurring). Morse likewise provided powerful
clarification of Fraserwhen the Court held that "Frasershould not be read to encompass any
speech that could fit under some definition of 'offensive."' Morse, 551 U.S. at 409. See also,
Susan Kosse, Student Designed Home Web Pages: Does Title IX or the First Amendment
Apply?, 43 ARtz. L. REv. 905, 926 (2001) (stating that Fraser's focus on school-sponsored
speech prevents it from applying to student's websites that were created off campus and not part
of a school or extracurricular activity).
77. Kerfhof, supra note 5, at 1643.
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who violate the policies.7 8 As with the policies analyzed in this Note,
this includes the use of school computers and networks for the purpose
of bullying. 79 Courts recognize the ability of schools to punish students
for speech posted online while at school, acknowledging that a school's
computers and its computer network are school property. As noted by
one scholar, "[i]f the school's curriculum sufficiently incorporates
Internet service, school officials can constitutionally restrict a student's
access to certain areas." 80 While Supreme Court precedent provides that
a school may punish a student for speech made during a school-related
or school-sponsored program or activity or on a school bus,8 ' allowing a
school to restrict a student's expression "during any education pr0 am
or activity conducted by a public K-12 educational institution" that
does not rise to the level of a substantial and material disruption83 as in
Tinker extends beyond Supreme Court precedent and poses significant
constitutional problems for the school. Thus, the inclusion of language
that attempts to merely target degrading, insulting or offensive speech
goes beyond the precedents established by Tinker and Fraserand runs
the risk of being void for vagueness and overbroad.
Perhaps the most pervasive-and invasive-part of the anticyberbullying laws has to do with the over-extension of Supreme Court
precedent to apply to off-campus speech. Florida's anti-cyberbullying
statute, and thus by extension several district policies, 84 incorporates
language that allows a school to regulate cyberspeech, regardless of
either the physical location where the speech occurs or the time of
access of the computer-related incident. School officials are permitted
to regulate on-campus speech that contradicts the school's educational
goals, but recent attempts made by schools to gain control of electronic
student speech through the adoption of anti-bullying policies often
restrict too much speech. In brief, both spatial and temporal boundaries
that constrain school authority over student speech are blown away and
78. Id.
79. Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41; Okeechobee, supra note 41; Orange, supra note 41; Putnam, supra note 41.
80. Kerfhof, supra note 5, at 1644.
81. See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 276 (1988).
82. Broward County Public Schools Administrative Discipline Matrix, supra note 43.
83. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 514 (1969).
84. These include Broward, supra note 41; Escambia, supra note 41; Glades, supra note
41; Hillsborough, supra note 41; Miami-Dade, supra note 41; Monroe, supra note 41; Orange,
supranote 41.
85. See supra text accompanying note 55. As noted by one scholar: "Because the Internet
encompasses all types of expression and speech, including print, school districts need to be
careful not to infringe students' First Amendment rights when regulating student cyberspeech."
Tiffany Emrick, When MySpace Crosses the School Gates: The Implications of Cyberspeech on
Students' Free-Speech Rights, 40 U. TOL. L. REv. 785, 797 (2009).
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rendered nugatory by these provisions. Policies containing such
expansive provisions that stretch the jurisdictional authority far beyond
the schoolhouse gates are likely unconstitutional.
The next section analyzes the school district cyberbullying policies
under the doctrine of Saxe v. State College Area School District86 and
Sypniewski v. Warren Hills Regional Board of Education,7 two federal
court opinions that dealt specifically with the type of speech that could
be regulated under school district policies. These cases also illustrate
how difficult it is for school boards to write and enforce policies that
regulate student speech.
B. Analysis of School DistrictAnti-CyberbullyingPolicies Under
Saxe and Sypniewski
In the same way that the Saxe court found that a Pennsylvania school
district's policy restricting "unwelcome" and "offensive" speech on
public school grounds violated the First Amendment, 8 so too could a
court potentially find the Florida anti-cyberbullying statute's language
prohibiting "unwanted and repeated written, verbal, or physical
behavior . . . pervasive enough to create an intimidating, hostile, or

offensive educational environment" 89 overbroad.
Interestingly, several Florida school districts have adopted language
emulating the policy language adopted by these schools. 90 In the
86. 240 F.3d 200 (3d Cir. 2000). In Saxe, a school district policy was struck down as
being overbroad because it could essentially be applied to any speech that a person might find
offensive, and "the mere fact that someone might take offense at the content of speech is not
sufficient justification for prohibiting it." Id. at 215-23.
87. 307 F.3d 243 (3d Cir. 2002). Sypniewski involved the suspension of two boys for
wearing clothes to school that the school felt were offensive, disruptive, and violated the school
dress code. When the boys challenged the constitutionality of the policy, the court found that the
provisions were too overbroad and ordered the school to remove the phrase prohibiting speech
that creates "ill-will" from the school district's policy. Id. at 250-55, 265-66.
88. The schools in Saxe and Sypniewski had adopted the anti-harassment policies to
prevent against the unnecessary bullying or harassment of their students. Specifically, their
policies prohibited "any unwelcome verbal, written or physical conduct which offends,
denigrates or belittles an individual" because of "race, religion, color, national origin, gender,
sexual orientation, disability or other characteristic." Saxe v. State College Area Sch. Dist., 240
F.3d 200, 204-05 (3d Cir. 2000) (determining whether the anti-harassment policy's language
went beyond its boundaries to restrict speech that was protected by the First Amendment);
Sypniewski v. Warren Hills Reg'l Bd. of Ed., 307 F.3d 243, 253 (3d Cir. 2002) (examining a
school's anti-harassment policy was unconstitutional for overbreadth and void for vagueness).
89. FLA. STAT. § 1006.147 (2008).
90. For instance, Broward's policy states that "bullying," "cyberbullying," "harassment,"
and "discrimination," encompass, but are not limited to:
unwanted harm towards a student or employee in regard to their real or
perceived: sex, race, color, religion, national origin, age, disability (physical,
mental, or educational), marital status, socio-economic background, ancestry,

324

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

[Vol. 21

appellate court opinions, these terms included: "ill-will," "unwelcome,"
and "offensive." In the case of the school district policies, they may
also include "unwanted" and "repeated." If a court were to find these
terms overly broad or void for vagueness, as the Third Circuit did in
Saxe, then it could enjoin the policy, thus preventing a school district
from punishing students for potentially bullying and harassing speech.
Yet, if the policy has been enacted in response to a pattern of racial
incidents, as it was in Sypniewski,9 2 then a court might require the
school to sever. only the overly broad or vague language before
permitting implementation of the policy. 9 3
C. Anti-Cyberbullying PoliciesAnalyzed Under Voidfor Vagueness and
OverbreadthDoctrines
There are several provisions adopted as part of the state law and
school district policy prohibitions of cyberbullying behavior that could
fall prey to the void for vagueness and overbreadth doctrines. Whereas
the Supreme Court has addressed the issue of school-related and schoolsponsored speech on several occasions, 94 the inclusion of a provision
that does not limit the type of speech restricted beyond "any education
program or activity" 95 could be tagged for void for vagueness and
overbreadth because it could be difficult to determine what programs
this is meant to include. Although Florida law does not specifically
include "cyberbullying" in policy language, several of the school
districts do. 9 6 The problem is that few districts define the term, perhaps
because, unlike the term obscenity, no judicially-adopted legal
definition of cyberbullying exists. Policies that provide examples of the
types of devices linked to cyberbullying behavior offer an improvement
over the policies that neglect to do so because they more specifically
enumerate the practices associated with such behavior.
ethnicity, gender, gender identity or expression, linguistic preference, political
beliefs, sexual orientation, or social/family background or being viewed as
different in its education programs or admissions to education programs.
Broward, supra note 41.
91. Courts and scholars have long noted the difficulty of interpreting words such as
"offensive" when used in policy and legislation. See Morse v. Frederick, 551 U.S. 393, 409
(2007).
92. Sypniewski, 307 F.3d at 246-48.
93. See, e.g., id. at 260. This could also bolster support for inclusion of a severability
clause.
94. See, e.g., id. at 268-69.
95. See infra note 92.
96. These districts include Miami-Dade, Broward, Hillsborough, and Monroe. See
Broward, supra note 41; Hillsborough, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41.
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D. Applying the True Threats and Fighting Words Doctrines to School
DistrictPolicies
Studies have found that Internet bullying poses a tremendous threat
to teens online.9 7 That is perhaps why the terms "threat" and
"threatening" appear so often in anti-cyberbullying policy language. 98
Indeed, a majority of the school districts' policies incorporate the word
"threat" into their definitions of bullying and harassment.9 9 Broward's
policy even goes one step further by specifically prohibiting "threats
made outside of school hours, which are intended to be carried out
during any school-related or school-sponsored program or activity, or
on a SBBC school bus." 00 While student expression that poses a true
threat will never be protected by the First Amendment, it could be
declared unconstitutional where the proscription of threats extends
beyond speech that a reasonable person would construe as a real and
serious communication of an intent to inflict harm. 10 ' School districts
would thus be wise, when using the term "threat," to incorporate
language from Watts v. United States and other federal opinions that
articulate the parameters of the true threats doctrine.102
Several parts of the school district anti-cyberbullying policy
provisions examined in this Note could fall within the reach of the
fighting words doctrine.' 03 For instance, the policies prohibit the
97. See, e.g., Enhancing Child Safety & Online Technologies, Executive Summary,
Berkman Center for Internet & Society at Harvard University, available at
http://cyber.law.harvard.edu/sites/cyber.law.harvard.edu/files/ISTTFFinal Report-Executive_
Summary.pdf (last visited Mar. 19, 2010).
98. A survey of the school districts' policies demonstrates that all of the policies adopt
the language used by the Florida Department of Education's model policy to define bullying and
harassment. See supra text accompanying notes 37-38 (defining "bullying" and "harassment"
according to FLA. STAT.

§ 1000.147).

99. See FLA. STAT. § 1006.147 (2008); supra note 44 and accompanying text.
100. See id.
101. Kevin Turbert, Faceless Bullies: Legislative and Judicial Responses
Cyberbullying, 33 SETON HALL LEGIS. J. 651, 670-71 (2009). According to Turbert:

to

While many instances of cyberbullying involve extreme derogatory comments
directed toward a victimized student, these remarks will usually not be
considered true threats. True threats are not protected under the Constitution, so
the recognition of one will allow schools and law enforcement to punish pure
off-campus speech without fear of violating a student's First Amendment
rights.
102. Watts v. United States, 394 U.S. 705, 707 (1969) ("[W]hat is a threat must be
distinguished from what is constitutionally protected speech"); Virginia v. Black, 538 U.S. 343,
347 (2002) (holding that "true threats" are "statements where the speaker means to
communicate a serious expression of an intent to commit an act of unlawful violence to a
particular individual or group of individuals").
103. See infra text accompanying notes 98-100.
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perpetration of bullying and harassment "by an individual or group with
intent to demean, dehumanize, embarrass, or cause physical harm to a
student or school employee, by incitement or coercion."1 04 The state
anti-cyberbullying law and thus all school district policies also include
"physical violence" as an example of bullying behavior.1os As terms like
"dehumanize" and "embarrass" likely are void for vagueness, schools
would be wise to adopt a narrowing construction that applies such
language only in the context of fighting words scenarios. Indeed, where
such speech crosses the threshold of being fighting words, such as
"those which by their very utterance inflict injury or tend to incite an
immediate breach of the peace," 06 there will not be a constitutional
challenge. Yet, even when dealing with speech that does not receive
constitutional protections, the proscriptions of such speech must be
"well-defined"'07 and "narrowly limited" 08 so as to not create
constitutional problems for the policy. Despite its reaffirmation of the
fighting words doctrine,109 it is perhaps telling that the Supreme Court
has not upheld a conviction since Chaplinsky v. New Hampshire.10 In
many of the cases, such as R.A. V. v. City of St. Paul,"' Gooding v.
Wilson,ll2 and Wisconsin v. Mitchell, 13 the statutes prohibiting
"fighting words" were overturned because they attempted to restrict
speech beyond fighting words. As in Gooding, the statute was
overturned for prohibiting "opprobrious words or abusive language."ll4
Thus, policies that prohibit bullying and harassment speech that is
abusive in nature would seem to go beyond the protections afforded by
104. See, e.g., Hillsborough, supra note 41 and accompanying text.
105. See Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41; Okeechobee, supranote 41; Orange, supra note 41; Putnam, supra note 41.
106. Chaplinsky v. New Hampshire, 315 U.S. 568, 568 (1972) (giving birth to the fighting
words doctrine). In the decision, the Court unanimously opined that:
There are certain well-defined and narrowly limited classes of speech, the
prevention and punishment of which have never been thought to raise any
Constitutional problem. These include the lewd and obscene, the profane, the
libelous, and the insulting or 'fighting" words-those which by their very
utterance inflict injury or tend to incite an immediate breach of the peace.
Id. at 571-72 (emphasis added).
107. Id.
108. Id.
109. What is the Fighting Words Doctrine? FreedomForum.org, http://www.freedom
forum.org/templates/document.asp?documentlD=13718 (last visited Mar. 19, 2010) [hereinafter
Fighting Words Doctrine].
110. Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
111. R.A.V. v. City of St. Paul, 505 U.S. 377 (1992).
112. Gooding v. Wilson, 405 U.S. 518 (1972).
113. Wisconsin v. Mitchell, 508 U.S. 476 (1993).
114. Gooding, 405 U.S. at 525.
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the fighting words doctrine.
The other critical problem with the fighting words doctrine is that it
traditionally applies to one-on-one, face-to-face encounters. While
speech in cyberspace may be directed at a specific person or target, it
certainly is not a face-to-face encounter, but more likely a cell phone-tocell phone encounter. Therefore, it is important for schools that rely, in
part, on the fighting words doctrine to support certain provisions of their
cyberbullying policies to make it clear that the fighting words doctrine
applies only to one-on-one targeted messages that could result in
imminent violence.
IV. THE GOOD, THE BAD AND THE UGLY:
RECOMMENDATIONS FOR BUILDING A BETTER MODEL POLICY
United Kingdom freelance legal and policy writer Allen Green
perhaps best sums up a difficult problem associated with good policymaking: "When the government nonetheless persists in introducing an
ineffective policy, they have usually been told just what the problems
are. 11115 But what makes a good policy? According to Green, these
attributes include that the policy: 1) uses precision and clarity; 2) is
evidence based; 3) maintains transparencXy and accountability; and 4)
provides for practicality and legitimacy. 1 Using these attributes as
guideposts, this Note makes recommendations for improving the
provisions adopted by the school districts in their anti-bullying policies.
A. What the School DistrictPoliciesDo Well
Policies that include a mission statement are an improvement over
the policies that do not, because they provide a focus for the school
district in implementing the policy. Districts that provide explicit notice
to students of the penalties associated with behavior do a better job of
avoiding challenges under the void for vagueness or overbreadth
doctrines. Those districts employing a constitutional safeguard clause
and a severability clause provide for maximum usability of the polic
and are therefore provisions that school districts should include.
Those policies that reference the Florida's anti-cyberbullying law as
precedent also take some of the responsibility off of the school district
and place it on the state's adoption of a model policy." 8
115. Allen Green, So What is Good Policy-Making?,http://jackofkent.blogspot.com/2010/
01/what-is-good-policy-making.htmI (last visited Apr. 12, 2010).
116. Id.
117. See Monroe, supra note 41 and accompanying text; see also Broward, supra note 41
and accompanying text.
118. See supra notes 67-68.
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B. Some Provisions Should Be Removed
School districts should eliminate provisions requiring that the
"physical location or time of access of a computer-related incident
cannot be raised as a defense in a disciplinary action initiated under this
section." Those districts that have adopted this provision risk
unconstitutionality under the Tinker standard for attempting to restrict
too much speech-especially when away from school-without
requiring a substantial on-campus disruption.
All school district policies prohibit any "intimidating, threatening, or
abusive educational environment." These school districts should strike
such terms in order to remain constitutionally viable. For instance, the
Supreme Court indicated in Gooding that "abusive" was not
constitutional because it reached beyond speech prohibited by the
fighting words doctrine.1 9 Similarly, restricting threatening speech that
does not reach the level of being a "true threat," as in Watts, would
likely be unconstitutional and should be removed. 120 If such terms
remain in the policies, then they should be clearly defined and specific
examples that illustrate their meaning and application should be
provided.
Schools should also remove "unwanted" and "repeated" from their
anti-cyberbullying policy language. A court could find these terms
overly broad and void for vagueness, as the Third Circuit did in Saxe, 12 1
and thus enjoin the policy and prevent a school district from punishing
students for their potentially bullying and harassing speech. Likewise,
they should sever from their policies terms such as "dehumanize" and
"embarrass" because they are likely unconstitutionally vague or
overbroad. Schools would be wise, in this instance, to adopt a
narrowing construction that applies such language only in the context of
fighting words scenarios.
C. Areas in Need ofImprovement
First, provisions requiring the proscription of speech "during any
school-related program or activity" or "during any educational program
or activity" conducted within the school district need revision. 12 While
the Supreme Court has allowed schools to restrict student speech when
the speech is "school-sponsored" and takes place as part of the
119. Gooding v. Wilson, 405 U.S. 518, 525 (1972).
120. See, e.g., Manav Taneeru, Can the Law Keep Up with Technology?, CNN.CoM, Nov.
17, 2009, http://edition.cnn.com/2009/TECH1 1/17law.technology/index.html (last visited Nov.
25, 2010) ("[L]egal experts said it is difficult for the law to keep up with emerging
technology").
121. Saxe v. State College Area Sch. Dist., 240 F.3d 200, 214-16 (3d Cir. 2000).
122. See supra note 54 and accompanying text.
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curriculum,1 23 allowing schools to restrict speech that did not meet the
requirements set forth in precedent would extend the Court's holding
beyond the initial decision. Thus, school districts could improve these
provisions by more closely following the language adopted by the

Tinker standard.124
Second, school districts could improve several of the provisions by
updating the language to include language that describes the use of
electronic equipment. For instance, several of the school districts, such
as Lafayette, prohibit the "use of data or computer software" to commit
acts of bullying and harassment.125 Such provisions, however, do not
seem to accurately reflect the common-day uses of computers and
electronic devices by students. In this case, the addition of "electronic
devices" to the provision serves as an improvement over policies that
have not updated their language. On the other hand, several of the
policies, including Monroe, provide examples of the types of devices
and digital technologies commonly used by today's youth population
(i.e., e-mail, blogs, social networking websites, chat rooms, instant
messaging, and cell phones).126 The law cannot keep up with rapid
technological development. Thus, provisions adopted by the school
districts referencing the use of electronic devices and technologies must
be phrased in such a way that they are not overly vague or broad, yet at
the same time they do not run the risk of being obsolete quickly, before
the policy can be updated.
Third, the use of the word "any," as in "any education program or
activity conducted by a public K-12 educational institution," or "any
school-related or school-sponsored program or activity," runs the risk of
being imprecise, perhaps sweeping up too much speech. Courts have
ruled that a policy aimed only at regulating on-campus Internet speech
can be overturned for being vague and overly broad, if a given policy
could be interpreted to reach off-campus speech. Finally, it is unclear
whether a school district policy could be overturned for defining
cyberbullying in policy language prior to the existence of a legal
definition. Although it could perhaps provide the means for striking
down the policy if the definition ensnares too much speech, it could
perhaps work the same way as the true threats doctrine.
Although the Florida school districts' efforts are admirable, it is
doubtful that they would pass constitutional muster if challenged in
123. See supra notes 81-82 and accompanying text.
124. See supra notes 82-83 and accompanying text.
125. Broward, supra note 41; Escambia, supra note 41; Glades, supra note 41;
Hillsborough, supra note 41; Lafayette, supra note 41; Miami-Dade, supra note 41; Monroe,
supra note 41; Okeechobee, supra note 41; Orange, supra note 41; Putnam, supra note 41.
126. This is beneficial in that it identifies those devices most commonly associated with
behaviors the policies are attempting to restrict. Supra text accompanying notes 112-27. See
also Monroe, supra note 41.
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court on First Amendment grounds. While such strong language may
have been drafted to provide the most protection to the student, such
over-proscriptions may leave the student without any protection against
bullying or harassing speech when the protection is needed most.

